


MEANING

I t is curious that the 1979 Constitution substituted
the phrase “fair hearing”' for the common law
doctrine of “natural justice”. This may probably have
been prompted by two reasons. The first reason is the
difficulty in defining “natural justice”, whether con-
junctively or disjunctively.

What may amount to “justice” varies in terms of
person, space and place. What the rulers consider as
just may be unjust fromn the viewpoint of the ruled.
For instance, reacting to the ban by the Government
of Nigeria on ex-politicians,? Alhaji Lateef Jakande,
an ex-civilian Governor of Lagos State, reportedly
remarked that:

e “what the government has done may be in
line with their definition of justice but to me
the only definition of justice I believe is the
only one in the Oxford Learners Dictionary™>.

The second reason may lie in the wider amplitude
and plenitude of the phrase “fair hearing” as op-
posed to the common law “natural justice”. Fair
hearing within the meaning of section 33(1) of the
Constitution means a trial conducted according to
all the legal rules formulated to ensure that justice is
done to the parties. For instance, a refusal by Court
to adjourn for a party to engage Counsel is a denial
of fair hearing under section 33 of the Constitution®.
The Constitution widens and elevates® the common
law natural justice and codifies its principles and
thus the application of the ordinary rules of natural
justice in a case would not exclude the application of
section 33 of the Constitution ®, since fair hearing as
per section 33 of the Constitution is of a wider and
higher status than the common law natural justice.
This issue was raised but evaded in Garba & Ors. v.
University of Maiduguri where the Court asked:

* “Now, if the ordinary rules of natural justice
apply ... will that exclude the application of
section 33 of the Constitution?””

The Court stated that the answer to the question
would depend on the nature of the relief sought. In
this case the relief sought came directly under the fair
hearing clause of the 1979 Constitution. It was for:

* “Adeclaration that the applicants’ expulsion
with effect from 30th March 1983 from the
University of Maiduguri constitutes a viola-
tion of the fundamental rights to fair hear-
ing”.®

And because the relief undoubtedly hinged on the
Constitution the Supreme Court did notbother itself
to consider if the application of the constitutional fair
hearing under section 33 would have been excluded
had the claim been brought under the common law
doctrine of natural justice. The question arose be-
cause counsel for the respondent had argued that
since on matriculation a student becomes bound to
the University by contract and acquires his status as
member of the University through such contract,
then the relationship between the University and the
student is governed by common law (contract), not
by the Constitution. Counsel had further contended
that there are many situations in which the Court,
forgetting section 33 of the Constitution with apply
the rules of natural justice.

This writer is unable to support the view that the
application of section 33 of the Constitution (fair
hearing) can be excluded by the application of the
rules of natural justice. To start with, the sectionisa
constitutional provisions which can be excluded only
by an amending Decree specifically excluding it.
Secondly, it does not matter if the Court, in deciding
a case, based it solely on natural justice without
reference to section 33 of the Constitution. The fact
is that natural justice and fair hearing under section
33 are interchangeable phrases, but in substance, one
is superior, being a constitutional provision.

ATTRIBUTES OF FAIR HEARING
Although the primary purpose of this paper is to

examine to what extent fair hearing is applied by
universities in student discipline cases, it would be
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illuminating to mention, at least in passing, the at-
tribute and basic criteria of fair hearing. It is unargu-
able that fair hearing in the context of section 33 of
the 1979 Constitution encompasses the principles of
natural justice in the narrow terhnical sense of the
twin pillars of justice, namely, audi alteram partem®
and nemo judex in causa sua,' as well as in the broad
sense of what is not only right and fair to all con-
cerned but also seems to be so."

The above criteria were expatiated upon by the Su-
preme Court when it emphasised that'? the Court or
tribunal shall hear both sides not only in the case but
also in all material issues in the case before reaching
a decision which may be prejudicial to any party in
the case. The person liable to be directly affected by
proposed acts, decisions or proceedings should be
given adequate notice of what is proposed so as to
give him an opportunity to make representations
and effectively prepare his own case and to answer
the case he has to meet.” It may however be empha-
sized that fair hearing does not require that a party
must be heard, but that he must be given an oppor-
tunity to be heard. It is left for the party to utilize the
hearing opportunity given to him." Thus, a person
who has been given but has unreasonably failed to
utilize a reasonable hearing opportunity, say, by
absenting himself without good cause,” cannot there-
after complain of lack of fair hearing.

It may here be mentioned that since the Constitu-
tion'® guarantees the right of the accused person to
be defended by a legal practitioner, a refusal by the
Court to adjourn for the party to engage counsel is
a denial of fair hearing.!” But if the party had already
engaged a counsel who had been appearing for him,
then in that case failure by the Court to adjourn the
case on the day the counsel is absent in Court is not
by itself, without more, enough to vitiate the entire
proceedings. The entire proceedings would have to
be examined to see whether, on the whole, there has
been a miscarriage of justice and a denial of the
party’s constitutional right to a fair hearing."®

A hearing here consists in preferring a charge against
a person and he proffering explanation in defence of
himself'®. .\1l the evidence against him is stated be-
fore him and he denies them, cross-examines his
adversaries and calls his witnesses where necessary.
But the requirement that a person should be givenan
opportunity to defend himself may be limited to a
written reply.?° It need not be in the form of a trial
involving examination and cross-examination, but
only a fair opportunity to correct or contradict any
relevant statement prejudicial to such person.”

However, where written “hearing” is adopted, oral
hearing may also be given so0 as to give the parties a
chance to properly mould their arguments to the
issues and particularly where veracity and credibil-
ity are at issue. This does not mean that oral hearing
is of higher quality or status than hearing on written
briefs of documents®, though it would be wrong and
therefore a denial of justice to receive oral evidence
from one side and deny the other side the privilege
of adducing same. It will be equally wrong to call for
written statements from one side whiledenying same
to the other side.?®

Apart from that the two sides must be heard, the
other major attribute of fair hearing is that the person
taking the decision must not be biased or interested
in the [is. This is normally couched in the laconic latin
maxim: Nemo judex in causa sua. By this rule, the
accused should not be the judge or adjudicator.”

But sometimes a breach of the nemo judex rule may
be over-looked if such breach is merely technical, not
substantial, and has not occasioned any miscarriage
of justice®. Also, a breach of the ngmo judex rule may
be waived on ground of necessity. As the Supreme
Court stated in Ex-Parte Ajidasile & Ors. v. Oba
Ogunoye & Ors.:*

e “itis settled that a person who is prima facie
disqualified for interest or bias may be held
on grounds of necessity, competent and
obliged to adjudicate if no other duly quali-
fied tribunal can be constituted”.

FAIR HEARING AT UNIVERSITY PANELS/COM-
MITTEES

At one time it was thought that fair hearing only
applies to judicial and quasi-judicial bodies. But the
advice of De Smith that “Label Worship must be
viewed with suspicion”?” now appears to be heeded,
for fair hearing now applies even to purely adminis-
trative or ministerial bodies, so long as a person’s
right, interest or legitimate expectation is to be af-
fected by the decision of that body.?®

Even a domestic tribunal such as a disciplinary com-
mittee must observe the rules of natural justice,” and
so also must an investigation tribunal which does not
recommend disciplinary action but on whose report
disciplinary action is based.® It is conceded that
generally, a body exercising powers which are of a
merely advisory, deliberative or conciliatory charac-
ter or which do not have legal effect until confirmed
by another body, or involves only the making of a
preliminary decision, will not normally be held to be
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acting judicially.? However, where the determina-
tion by such statutory body may be either one that
purports to create, vary or extinguish legal rights or
one that purports to declare existing legal rights by
the interpretation of common law rules or of statu-
tory norms and their application to a set of facts, fair
hearing must apply.” In Adigun & Ors. v. The Attor-
ney-General of Oyo State & Ors.” the Supreme
Court said:*

* “It makes no difference whether the body
charged with the inquiry is judicial, quasi-
judicial or administrative. ... It is a well es-
tablished common law rule that an implied
duty to observe the rules of natural justice
canarise evenin the discharge of administra-
tive functions where such functions directly
encroach on individual interests. ... Section
33(2) of the 1979 Constitution does not speak
of lis inter partes, and in fact concerns power
conferred on “government” or “authority”
and not necessarily a Court. Thus the consti-
tutional protection of fair hearing in the de-
termination of civil rights and obligations is
not limited to the exercise of judicial powers.
It includes exercise of administrative discre-
tion.”

THE STUDENT CASES

It was asserted in 1973 that “when it comes to natural
justice studentsappear tohavehad avaryraw deal”.*
An attempt to explain why this is so was made in
1977 by Griffith when he said:

¢ “The Courts see students essentially as chil-
dren and sometimes very unpleasant chil-
dren - above all, as very undisciplined chil-
dren. And universities and colleges are insti-
tutions of the State and so to be upheld. ...
The student cases indeed are excellent exam-
plesof the judicial obsession with, as they see
it, the necessity to protect and preserve the
structures of constitutional authority with-
out undue concern for the rights of those
who wish to challenge that authority.”?

The explanation proffered by Griffith relates only to
students cases which are actually litigated upon in
Courtand adjudicated. Butevenin that case, Griffith's
explanation would not hold in Nigeria where very
many Court cases concerning students haveended in
favour of such students and against the University.?
Griffith’s explanation does not touch on the numer-
ous extra-judicial students cases which in fact is our
major concern here.

In this connection, it may be stated that in all educa-
tional institutionsa distinction may possibly be made
between decisions on academic matters, that is, for
example, success in examinations and non-academic
or disciplinary matters. In the former situation the
rules of natural justice do not apply, in the normal
sense at any rate. A student has no right to be heard
before he is failed - except to the extent that the
student’s scripts or performance of some other aca-
demic task could be regarded as his presentation of
his case. Besides, of course, there are in all universi-
tics, examination regulations provisions for calling
into question the correctness of such decisions. This
is to enable the student have substantial justice even
in these academic matters because, as Megarry |, put
it:

= ‘To say that the requirements of natural jus-
tice do not apply is not, of course, to say that
the University is free to trample on the stu-
dent’s rights: for he is entitled to have his
application duly considered by whatever
bodies have the power of decision. In aca-
demic matters, i.e., disputes over examina-
tionresults, the aggrieved student is more or
less saying that the examiner performed his
task negligently. In other words, he is chal-
lenging the subjective judgment of the exam-
iner and this must be discouraged.”?®

The need for the University to comply with natural
justice is more patent in disciplinary cases involving
expulsion or other punishment for alleged miscon-
duct. This need was acknowledged in Glynn v. Keele
University® where a number of students had ap-
peared naked in the area of the Student’s Union,
causing offence to many members and employees of
the University, and residents on the campus. Because
there was no time before the end of the term to
summon a meeting of the University disciplinary
panel the Vice Chancellor decided to act summarily.
He wrote to Glynn whom heregarded as having been
identified as one of the nudists, to inform him that he
was being fined £10 and was to be excluded from
residence on the campus for the following session.
The letter pointed out that an appeal against the
decision lay to the University Council. The plaintiff
wrote the registrar of the University on July 3, 1970
and, at the end of the month, went abroad. On
August 10, a letter was written to him informing him
that the Council would hear his appeal on September
2. Unfortunately Glynn was abroad and did not
return home until after the date fixed for the hearing.
The Council by then had upheld the decision of the
Vice-Chancellor. Pennycuick V-C held that the disci-
plinary powers of the University Vice-Chancellor
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were, under the University statutes, so extensive and
far-reaching in their consequences that when exercis-
ing them he must observe the rules of natural justice.
It would not be right, said the learned judge, “to treat
those powers as merely matters of internal disci-
pline”.

In situations where there is a group action by stu-
dents like in Glynn’s case, the proper procedure
appears to be that the student(s) identified as the
actor(s) be given a formal charge. This would make
the student charged to know beyond doubts that he
isaccused of or charged with having done theactand
soiscalled upon to defend himself and examine and,
if need be, cross examine witnesses. It would not
suffice to merely “summon” the student to come and
testify along with other persons.*

Another aspect of the problem is the common occur-
rence in universities where the same individual sits
on a number of committees dealing with a case, in
various capacities, e.g., as examiner, then as Dean of
Faculty and Chairman of Faculty Board and as Sen-
ate member. As an examiner, if he catches a student
cheating and reports, this makes him a complainant
and a potential witness. As member of faculty Board
heisthejudge. Isfair hearing breached in the circum-
stance? That is the question.

One way of solving the problem would be to exclude
the examiner from the Board during deliberation on
the student’s case. But if by excluding the examiner
the board cannot form a quorum then the examiner/
board member may be allowed to sit and participate
on ground of necessity. As the Supreme Court stated
in Ex-parte Ajidasile & Ors.v. Oba Ogunoye & Ors."

e “Itis settled that a person who is prima facie
disqualified for interest or bias may be held,
on grounds of necessity, competent and
obliged to adjudicate if no other duly quali-
fied tribunal can be constituted.”

Furthermore, it appears the examiner cum Board
member may legitimately take part in deciding the
student’s case even at the Senate (if he is also the
University senate member) in view of the very per-
suasive Canadian Supreme Court decision in King v.
University of Saskatchewan.* In that case the Court
refused to quash a University decision merely on the
ground of over-lapping membership in the various
University bodies which had dealt with King’s case;
the Court held that such duplication is inevitable in
the light of the organisation of universities.

It is therefore the considered view of this writer that

when it comes to observation of fair hearing in the
students cases, the Courts pay due regard to the
substance rather than the form; it looks at the deci-
sion to see how just and fair (or otherwise) it is and
not just at the status of the man taking the decision.
If a decision is right, it would not seem to matter who
took it.® It is also the view of this writer that as a
general rule, fair hearing must be observed in all
cases of student discipline.

In emphasizing that the substance rather than the
form should be considered the writer is however not
unmindful that as a general rule once fair hearing is
breached the whole decision is void, notwithstand-
ing that that same decision would have been arrived
at in the absence of the breach, and notwithstanding
that the applicant has not suffered any detriment
thereby.* The point we are making is that the Univer-
sity cases are an exception, just as we have pointed
out other exceptions, to this general rule.
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